Utah Department of Environmental Quality, Division of Drinking Water and Kevin Brown : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
2000
Utah Department of Environmental Quality,
Division of Drinking Water and Kevin Brown :
Brief of Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Attorneys for Defendants/Appellant Golden Gardens Water Company; Stephen R. Randle; Randle,
Deamer, McConkie and Lee, P.C..
Attorneys for Plaintiffs-Appellees Department of Environmental Quality, Division of Drinking Water
and Kevin Brown, Executive Secretary for the Drinking Water Board; M.M. Hubbell; Assistant
Attorney General; Jan Graham; Utah Attorney General.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Utah Department of Environmental Quality, Division of Drinking Water and Kevin Brown, No. 20000494 (Utah Court
of Appeals, 2000).
https://digitalcommons.law.byu.edu/byu_ca2/2793
IN THE UTAH COURT OF APPEALS 
DEPARTMENT OF ENVIRONMENTAL 
QUALITY, DIVISION of DRINKING 
WATER and KEVIN BROWN, 
EXECUTIVE SECRETARY for the 
DRINKING WATER BOARD, 
Plaintiff/Appellee, 
v. 
GOLDEN GARDENS WATER 
COMPANY 
Defendant/Appellant. 
ATTORNEYS FOR DEFENDANT-
APPELLANT GOLDEN GARDENS 
WATER COMPANY 
Stephen R. Randle 
Randle, Deamer, McConkie & Lee, P.C. 
139 East South Temple, Suite 330 
Salt Lake City, Utah 84111-1169 
Telephone: (801) 531-0441 
Fax:(801)531-0444 
Utah Court of Appeals 
KW W2900 
Pdutetta Stagg 
Co,k of the Court 
CaseNo.:20000494-CA 
Oral Argument Priority 15 
ATTORNEYS FOR PLAINTIFFS-
APPELLEES DEPARTMENT OF 
ENVIRONMENTAL QUALITY, 
DIVISION OF DRINKING WATER and 
KEVIN BROWN, EXECUTIVE 
SECRETARY for the DRINKING WATER 
BOARD 
M.M. Hubbell 
Assistant Attorney General 
Jan Graham 
Utah Attorney General 
160 East 300 South, 5th Floor 
P.O. Box 140873 
Salt Lake City, UT 84114-0873 
Telephone: (801) 366-0290 
BRIEF OF APPELLANT 
APPEAL FROM A JUDGMENT AND ORDER DENYING TRIAL DE NOVO 
OF THE THIRD DISTRICT COURT OF TOOELE COUNTY 
THE HONORABLE DAVID S. YOUNG 
IN THE UTAH COURT OF APPEALS 
DEPARTMENT OF ENVIRONMENTAL 
QUALITY, DIVISION of DRINKING 
WATER and KEVIN BROWN, 
EXECUTIVE SECRETARY for the 
DRINKING WATER BOARD, 
Plaintiff/Appellee, 
v. 
GOLDEN GARDENS WATER 
COMPANY 
Defendant/Appellant. 
ATTORNEYS FOR DEFEND ANT-
APPELLANT GOLDEN GARDENS 
WATER COMPANY 
Stephen R. Randle 
Randle, Deamer, McConkie & Lee, P.C. 
139 East South Temple, Suite 330 
Salt Lake City, Utah 84111-1169 
Telephone: (801) 531-0441 
Fax:(801)531-0444 
CaseNo.:20000494-CA 
Oral Argument Priority 15 
ATTORNEYS FOR PLAINTIFFS-
APPELLEES DEPARTMENT OF 
ENVIRONMENTAL QUALITY, 
DIVISION OF DRINKING WATER and 
KEVIN BROWN, EXECUTIVE 
SECRETARY for the DRINKING WATER 
BOARD 
M.M. Hubbell 
Assistant Attorney General 
Jan Graham 
Utah Attorney General 
160 East 300 South, 5th Floor 
P.O. Box 140873 
Salt Lake City, UT 84114-0873 
Telephone: (801) 366-0290 
BRIEF OF APPELLANT 
APPEAL FROM A JUDGMENT AND ORDER DENYING TRIAL DE NOVO 
OF THE THIRD DISTRICT COURT OF TOOELE COUNTY 
THE HONORABLE DAVID S. YOUNG 
M.M. HUBBELL (Bar No. bUiW} 
Assistant Attorney General 
JAN GRAHAM (Bar No. 1231) 
Utah Attorney General 
160 East 300 South, 5th Floor 
P.O. Box 140873 
Salt Lake City, Utah 84114-0873 
Telephone: (801)366-0290 
Attorneys for Plaintiffs 
- ' - J 
FILED 
H
°V 2 1 2000 
u 
APPEALS 
HE THIRDll IN IIIEDIS1RIUI COURT OF T IRDTIUDICIAL DISTRICT 
IN AND FOR TOOELE COUNTY, STATE OF UTAH 
DEPARTMENT OF ENVIRONMENT Al 
QUALITY, DIVISION of 
DRINKING WATER, and KEVIN 
BROWN, EXECUTIVE SECRETARY 
for the DRINKING WATER BOARD, 
Plaintiffs 
GOLDEN GARDENS WATER CO., a.k.a. 
GARDENS WATER SYSTEM, 
» e h . i ! i i K i u l ' . 
ORDER AND JUDGMENT 
DENYING TRIAL DE NOVO 
<il No- 980300248 
Judge: David S. Young 
S-nq, Mf f iH^ 
This matter came before the Honorable David S. Young on March 21 
2000, pursuant to Plaintiffs' Request toi i why the 
LMendfinl .limilil not comply with the Order of the Utah Drinking Water Board and 
Defendant's Motion for a Trial de Novo. Plaintiffs were represented by Assistant 
Attorney General, Melissa defendant was represented by Stephen R. 
RfHlillO 
The Court, having considered the memoranda and ducuiiHjntation 
both parties, and havimj he ml tl KHIIS of tho parties and being fully advised in 
the premises, hereby ORDERS as follows: 
ORDER AND JUDGMENT 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows: 
1. The Plaintiffs' holding of an administrative hearing was the appropriate 
remedy for the Division of Drinking Water. Since an administrative hearing has been 
held, Defendant is barred from a Trial de Novo. 
2. Defendant's Motion for a Trial de Novo is DENIED and in accordance with 
Utah Rules of Civil Procedure, Rule 54(b), there is no just reason for delay and this 
Order and Judgment denying Defendant's Motion for a Trial de Novo is final and 
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3. In accordance with Utah Rules of Civil Procedure, Rule 62(c), Defendant 
is granted a stay of enforcement of the Order of the Drinking Water Board until the 
issue of whether the Drinking Water Board has the authority to conduct formal 
administrative hearings in accordance with the Utah Administrative Procedures Act is 
appealed to the appropriate court, or time for such an appeal has passed. 
DATED this < ^ d a y of May, 2000. 
BY THE COURT: 
5EDWlDS^YpU^SS 
Approved as to Form: 
JUDGE
 ~CJ ^ 
Stephen R. Randle 
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Appellant Golden Garden Water Company (herein "GGWC") hereby submits its 
Appellant's Brief. 
JURISDICTIONAL STATEMENT 
Original jurisdiction of this matter was in the Supreme Court pursuant to U.C.A. 
Section 78-2-2(3)(j). The matter was transferred to this Court pursuant to U.C.A. Section 
78-2-2(4). 
ISSUES PRESENTED FOR REVIEW 
1. Did the Safe Drinking Water Board have statutory authority to conduct an 
administrative hearing to adjudicate a Notice of Violation and Order issued by the Board's 
executive secretary asserting violations by appellant of the Board's peak water flow rules, 
thereby precluding in the action below a trial on the merits of the violations claimed; or does 
the District Court have original jurisdiction to adjudicate the executive secretary's Notice of 
Violation and Order under U.C.A. Section 19-4-107 of the Safe Drinking Water Act? The 
District Court, reviewing provisions of the Safe Drinking Water Act and the Utah 
Administrative Procedures Act, ruled that the administrative proceeding was proper and 
binding and denied Appellant a trial of the executive secretary's claims, which appellant 
claims is in error. 
2. Even if the Drinking Water Board had authority to conduct the administrative 
hearing in question, did the District Court correctly refuse to grant appellant a trial of its 
2 
challenge to the rules of the Drinking Water Board, as allowed in the Administrative 
Procedures Act? 
At the District Court's request on motion of appellant, these issues were briefed to the 
District Court and are preserved in the memoranda of the parties at R. 152-412. 
Standard of Review 
The issues are solely questions of law. No deference is given to the trial court's 
conclusions on matters of law. They are reviewed for correctness only. Wisden v. Dixie 
College Parking. 935 P. 2d 550 (Utah App. 1997); Draughon v. Department of Financial 
Institutions. 975 P. 2d 935 (Utah App. 1999); Crossroads Plaza Ass'n v. Pratt. 912 P.2d 961, 
964 (Utah 1996). 
DETERMINATIVE STATUTES AND RULES 
1. The Safe Drinking Water Act. The Act is short and is included in its entirety in 
the Addendum since we are arguing the absence of any provision in the statute empowering 
the Drinking Water Board to adjudicate orders of the executive secretary. 
2. Particularly Section 19-4-107 of the Safe Drinking Water Act: 
19-4-107. Notice of violation of rule or order - Action by attorney general. 
(1) Upon discovery of any violation of a rule or order of the board, the board 
or its executive secretary shall promptly notify the supplier of the violation, 
state the nature of the violation, and issue an order requiring correction of that 
violation or the filing of a request for variance or exemption by a specific date. 
3 
(2) The attorney general shall, upon request of the board, commence an action 
for an injunction or other relief relative to the order. 
3. Section 63-46b-l(2)(k) of the exemptions to the Utah Administrative 
Procedures Act: 
This chapter does not govern: . . .(k) the issuance of any notice of violation 
or order under.. .Title 19, Chapter 4, Safe Drinking Water Act . . . , except 
that the provisions of this chapter govern any agency action commenced by 
any person authorized by law to contest the validity or correctness of any 
such notice or order [reference to various unrelated chapters omitted]. 
4. Section 63-46b-l(3)(b) of the Utah Administrative Procedures Act: 
(3) This chapter does not affect any legal remedies otherwise available to: 
(b) challenge an agency's rule. 
5. U.C.A. Section 19-1-301 of the Environmental Quality Code: 
19-1-301. Adjudicative Proceedings. 
The department and its boards shall comply with the procedures and 
requirements of Title 63, Chapter 46b, Administrative Procedures Act. 
6. Rule R309-101-9.1(b), 1995 Utah Administrative Code: 
R 309-101-9.1 The following proceedings and actions are designated to be 
conducted either formally or informally as required by Utah Code Annotated 
Section 63-46b-4: 
* * * 
(b) Notices of Violations and Orders are exempt under Utah Code 
Annotated Section 64-46b-l(m) [sic]. Appeals to the Board of notices of 
violations and orders shall be conducted formally. 
7. Rule R309-105, 1995 Utah Administrative Code (in effect at the time of the 
administrative hearing in question, now replaced with similar or more restrictive 
provisions). A copy of this entire rule is included in the Addendum. 
4 
STATEMENT OF THE CASE 
The action in the District Court was commenced by the executive secretary of the Safe 
Drinking Water Board to enforce a Notice of Violation and Order issued by him to GGWC 
in 1996. At the outset of the case, the District Court was confronted with the question of 
whether the violations alleged against GGWC were to be adjudicated on their merits in the 
District Court, as GGWC maintained, or whether they had already been adjudicated in an 
earlier administrative hearing before the Drinking Water Board and were to be enforced 
without further trial on the merits, as maintained by the executive secretary. The District 
Court received memoranda of the parties, ruled in favor of appellee, certified the issue for 
appeal, and stayed any further action in the case until guidance on how to proceed could be 
obtained from an appellate court. The facts asserted herein regarding the administrative 
hearing in question were taken from the record of the administrative proceeding submitted 
to the District Court by appellee and are not in dispute. 
On October 22,1996, the executive secretary of the Safe Drinking Water Board (the 
"Board") issued Ms Notice of Violation and Order (the "Order") to GGWC, asserting inter 
alia that GGWC was in violation of the peak flow requirements of the Drinking Water Board 
and ordering GGWC to take certain corrective actions.1 The Order claimed to be issued 
under authority of various provisions of the Safe Drinking Water Act, including Section 19-
1
 R. 417-419. The other violations claimed in the Notice of Violation have been 
satisfied and are no longer at issue. 
5 
4-107,2 and "in accordance with the Utah Administrative Procedures Act, Utah Code 
Annotated Section 63-46b et. seq." The Order contained the following notice to GGWC: 
Notice: Any further administrative proceedings in this case shall be conducted 
formally, under Utah Code Annotated §§ 63-46b-6 through 63-46-14, 
inclusive; and R309-101-9.1(b), Utah Administrative Code. To contest 
this Notice of Violation and Order, you must respond to it in writing 
and request a hearing from the Board. The response and request for 
hearing must be received by the Executive Secretary (at the address 
given below) within 30 days of the date of receipt of this notice and 
order. See Utah Code Annotated § 63-46b-3(2)(a)(vi) and § 63-46b-12. 
You will not be allowed to contest this Notice of Violation and Order 
in court if you do not first participate in the hearing process described 
in the Utah Code Annotated § 63-46b-14(2). 
As instructed in the Order, Tage Nyman ("Nyman"), President of GGWC now 
deceased, requested a hearing from the Board by letter dated November 18,1996, and asked 
for a time when GGWC could meet with the Board.3 By letter dated March 21, 1997, 
GGWC was notified by the Attorney General that a hearing would be conducted on April 9, 
1997, 19 days hence. Submitted with the letter were over 150 pages of documents that the 
executive secretary was proposing to introduce as evidence. The letter gave GGWC to April 
1,1997, to object to or supplement the proposed documents.4 On April 9,1997, a three-hour 
hearing was conducted in Tooele at which Nyman, then 78 years old, appeared with his wife 
2
 All statutory citations herein are to Utah Code Annotated 1953. 
3
 R. 407. 
4
 R. 405. Documents R. 231-403. 
6 
unrepresented by counsel.5 Witnesses for the state consisted of staff of the Division of 
Drinking Water and one customer of GGWC. GGWC conducted limited cross examination 
and presented no direct evidence.6 On April 28,1997, the Drinking Water Board issued its 
FINDINGS, CONCLUSIONS AND ORDER.7 The Board's order states simply: "TheNotice 
of Violation and Order by the Executive Secretary, dated October 22, 1996, is upheld." 
GGWC made no attempt to seek review or reconsideration of the Board's order. 
This action was commenced in the District Court on April 15,1998, by the Division 
of Drinking Water and the Board's executive secretary. It first appeared that the plaintiffs 
were seeking a trial of the alleged violations as the Safe Drinking Water Act mandates in 
Section 19-4-107. The complaint plead a separate cause of action for each of the alleged 
violations, including all the alleged underlying facts, and sought the imposition of criminal 
penalties of up to$ 10,000 per day in a separate cause of action. 
In subsequent motions the government either changed or clarified its intent that the 
action was meant only to be one to enforce the executive secretary's order, which the state 
claimed was not subject to challenge on the merits because no appeal of the Board's 
adjudication was taken by GGWC. GGWC challenged the validity of the Board's 
5
 R. 207, 217. The Nymans were accompanied by a person claiming to have an 
interest in buying the water company, which never materialized. 
6
 The record of the prior administrative proceeding, R. 168-426, was submitted as 
part of the state's memorandum in opposition to GGWC's demand that the trial court 
conduct a trial of the claims being made by the government. A transcript of the hearing 
is located at R. 205-217. 
7
 R. 192-196. 
7 
adjudication on the grounds that the Board was without authority to conduct adjudicative 
proceedings and demanded that the District Court conduct a trial of the government's charges 
pursuant to Section 19-4-107. The District Court received memoranda and subsequently 
ruled as previously noted.8 
While the sole issues before the Court on this appeal address the adjudicative powers 
of the Drinking Water Board and its executive secretary, there are other issues that are likely 
to be confronted on remand which may be the subject of a subsequent appeal if this Court 
determines that GGWC is entitled to a trial. GGWC therefore requests that the Court address 
these issues if the Court is inclined to do so. The facts relevant to those issues are presented 
as part of the discussion thereof in POINT III of the argument. 
Summary of Drinking Water Regulation in Utah 
Drinking water regulation has undergone a number of changes during the roughly 30 
years that GGWC has been serving water to customers. A summary of that history is 
presented in general terms here with the hope it may prove useful in considering the matters 
addressed in the argument and understanding the context of some of the documents in the 
record. 
As will be shown hereafter, regulation of GGWC dates from at least the early 1970s. 
At that time drinking water was regulated by the Division of Health, which was then part of 
the state Department of Social Services. Regulation apparently consisted principally of 
8
 Order and Judgment Denying Trial de Novo. R. 447-448. 
8 
testing water for bacterial and radiological contamination.9 
As a consequence of the passage by Congress of the federal Clean Water Act and 
other environmental legislation that is under the jurisdiction of the federal Environmental 
Protection Agency, the legislature in 1981 passed counterpart legislation to each of the 
federal environmental enactments, including the Utah Clean Water Act.10 The state 
Department of Health was simultaneously separated from Social Services and established as 
a separate agency. Committees were established within the Department of Health to 
administer each of the agency counterparts to the federal acts. Thus, the Utah Safe Drinking 
Water Committee was established to administer the Utah Safe Drinking Water Act. 
This continued until the establishment of a separate Department of Environmental 
Quality in 1991 under the Environmental Quality Code. As part of that reorganization, the 
various Committees of the Health Department were reconstituted as boards, and the various 
acts counterpart to federal environmental legislation were reenacted as part of the 
Environmental Quality Code, with provisions essentially identical as they had existed prior, 
except for renaming of the Committees.11 Since its enactment in 1981, the only major 
amendment to the Safe Drinking Water Act relevant to this appeal was enacted as part of the 
9
 R. 231-235. 
10
 Originally Sections 26-12-1 through 26-12-12. 
11
 The Air Quality Board, the Radiation Control Board, The Drinking Water 
Board, the Water Quality Board, and the Solid and Hazardous Waste Control Board. 
See Section 19-1-106. The Safe Drinking Water Act was renumbered as Sections 19-4-
101 through 19-4-111. 
9 
Administrative Procedures Act in 1987, which repealed all powers of the Safe Drinking 
Water Committee to conduct adjudicative hearings. This will be discussed more fully in the 
argument. 
The Health Department's drinking water regulations in existence prior to the first 
1987-1988 Utah Administrative Code were not published and no copy could be found in the 
Supreme Court or University of Utah libraries, nor did the Utah Department of 
Administrative Services have a copy. The first Utah Administrative Code, published in 
1987, contained drinking water regulations as part of the rules for the Department of Health, 
designated as R449-101 thru R449-113.12 After the Department of Environmental Quality 
was established, those regulations were renumbered as R309-101 thru R309-113. 
SUMMARY OF ARGUMENT 
The Safe Drinking Water Board had no statutory authority to adjudicate the Notice 
of Violation and Order of the Board's Executive Secretary, both because the Board has no 
power under the Safe Drinking Water Act to conduct adjudicatory hearings, and because the 
Executive Secretary's order was exempt from the Administrative Procedures Act. The 
allegations of the Executive Secretary are therefore before the District Court for adjudication 
on their merits, and the case should be remanded to the District Court for an appropriate trial. 
Regardless of whether the Safe Drinking Water Board had authority to conduct an 
12
 The drinking water regulations contained in the first Administrative Code 
cannot be assumed to be simply a reprint of regulations existing before the 1987 Code, 
since according to the Department of Administrative Services, which currently maintains 
the Administrative Code, many departments added to or modified their existing 
regulations while the first Code was being assembled. 
10 
adjudicatory proceeding, Appellant is entitled to a trial of its challenges to the rules of the 
Board as alleged in the pleadings. Challenges to an administrative agency's rules are exempt 
from the Administrative Procedures Act. Finally, the issue of whether the Executive 
Secretary can mandate that Appellant construct a storage tank for combating fires is likely 
to be an issue during a trial on remand. The Court should rule that as a matter of law the 
Executive Secretary has no legal authority to mandate construction of firefighting storage for 
existing water systems. 
ARGUMENT 
POINT I. 
THE DRINKING WATER BOARD HAS NO 
STATUTORY AUTHORITY TO ADJUDICATE ORDERS 
ISSUED BY ITS EXECUTIVE SECRETARY. ORIGINAL 
JURISDICTION IS IN THE DISTRICT COURT 
PURSUANT TO SECTION 19-4-107. 
We could find no reported cases in our computer database interpreting the Utah Safe 
Drinking Water Act. Nor are there any cases cited in the notes to the Code. This therefore 
appears to be a case of first impression. We believe the issue is clearly resolved by the plain 
language of the Safe Drinking Water Act and the provisions of the Utah Administrative 
Procedures Act.13 
13
 '[W]hen called upon to interpret a statute, "our primary goal is to give effect to 
the legislature's intent in light of the purpose the statute was meant to achieve." Evans v. 
State, 963 P.2d 177,184 (Utah 1998). The best evidence of the true intent and purpose of 
the legislature in enacting a statute is the plain language of the statute. See State v. Hunt, 
906 P.2d 311, 312 (Utah 1995). "We therefore look first to the statute's plain language." 
Evans, 963 P.2d at 184.' Lieber v. ITT Hartford Insurance Center. 2000 UT 72, (Utah 
2000) (recently issued, not yet published). 
11 
It is basic that an administrative agency has only those quasi-judicial powers as are 
granted to it by the legislature. This is well summarized in Nielsen v. Division of POST, 851 
P.2d 1201, 1204 (Utah App. 1993), wherein it states: 
Administrative agencies are statutory creatures that have 
no more power than that which is expressly or impliedly 
granted by statute. Williams v. Public Serv. Comm'n, 754 
P.2d 41,50 (Utah 1988) (any reasonable doubt of the 
existence of agency power must be resolved against the 
existence of such power); SMP, Inc. v. Kirkman, 843 P.2d 
531, 533 (Utah App. 1992) (agency may not act as 
adjudicative tribunal unless granted such authority by 
legislature). (Footnote citing additional cases omitted). 
The Safe Drinking Water Act (the "Act") is short and is included in full in the 
Addendum. The Act simply contains no statutory delegation of authority to the Drinking 
Water Board empowering it to conduct an adjudicative hearing as it attempted to do against 
GGWC in 1997. The word "hearing" or any equivalent is absent from the Act except in 
Section 19-4-105, which applies strictly to the Board's rule-making function. 
In addition, the Act contains no express language empowering the executive secretary 
to commence a proceeding under the Administrative Procedures Act. The only reference in 
the Act to the Utah Administrative Procedures Act is in Section 19-4-109 regarding the 
assessment of civil penalties. This provision was enacted by a 1998 amendment and has no 
application to this case, because the administrative hearing involved here preceded the 
amendment, and there was no effort by the Board to assess civil penalties.14 
14
 This patch to the civil penalties section of the Act is puzzling and seems to 
have been made without careful consideration of the potential conflicts that are inherent 
between this provision and the exemption of administrative orders under the Act from 
12 
The reason the Act contains no provisions granting the Board authority to adjudicate 
is that such powers were removed by the legislature in 1987. The original Safe Drinking 
Water Act adopted in 1981 contained Section 26-12-9, which empowered the "[safe drinking 
water] committee", the predecessor of the Board, to hold a hearing on orders issued by the 
executive secretary, with the power to "administer oaths, examine witnesses, and issue 
subpoenas." At the conclusion of the hearing the committee was to "make written findings 
of fact and a written order based on those findings."15 Finally, the original statute provided 
for judicial review of the committee's orders.16 Section 26-12-9 was amended by the 1987 
legislature to strengthen the due process rights of parties in hearings before the committee, 
but was later in the same session fully repealed as part of the Utah Administrative Procedures 
Act17 
the Administrative Procedures Act discussed infra. But these are issues for another 
time. 
15
 Section 26-12-9 (1). 
16
 Section 26-12-9 (2). 
17
 H. B. No. 57, Chapter 12 Laws of Utah 1987; S. B. No. 35, Chapter 161 
Laws of Utah 1987. Amended Section 26-12-9 was apparently in effect for a few 
months before the effective date of its repeal. The total repeal of powers to conduct 
administrative hearings under the Act contrasts with the legislature's careful 
preservation of those powers for the Water Quality Board, the Air Quality Board, and 
the Hazardous Waste Control Board, each of which has a unique regulatory mandate 
and set of responsibilities. Compare respectively Section 19-2-110, Section 19-5-112, 
and Section 19-6-104. 
13 
Not only were powers to conduct hearings removed from the Board in 1987, the 
legislature also specifically exempted orders of the type issued to GGWC from the 
Administrative Procedures Act. Section 63-46b-l(2) of the UAPA provides in relevant part: 
This chapter does not govern: . . .(k) the issuance of any 
notice of violation or order under . . .Title 19, Chapter 4, 
Safe Drinking Water Act • •., except that the provisions of 
this chapter govern any agency action commenced by any 
person authorized by law to contest the validity or 
correctness of any such notice or order [reference to various 
unrelated chapters omitted]. 
We submit that the obvious reason these orders are to be adjudicated in court is that they 
subject respondents to serious civil and criminal penalties that are better dealt with in a 
setting where more rigorous due process protections exist. 
This then leaves as the only enforcement provision of the Act Section 19-4-107, 
which provides: 
19-4-107. Notice of violation of rule or order - Action by 
attorney general. 
(1) Upon discovery of any violation of a rule or order of the 
board, the board or its executive secretary shall promptly 
notify the supplier of the violation, state the nature of the 
violation, and issue an order requiring correction of that 
violation or the filing of a request for variance or exemption 
by a specific date. 
(2) The attorney general shall, upon request of the board, 
commence an action for an injunction or other relief relative 
to the order. 
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Hence, the only mechanism authorized by the Safe Drinking Water Act to enforce an 
order of the Board or its executive secretary is for the attorney general "to commence an 
action" "upon request of the board" under this section. 
Finally, it should be noted that the Safe Drinking Water Board has never adopted 
procedures or rules governing its conducting adjudicatory hearings as it did in this case. As 
far as we can tell, the Board's actions are quite out of the ordinary for this part-time body. 
As we understand the position of the Board as presented to the District Court, none 
of the above is actually disputed. Rather than finding authority to conduct adjudicatory 
proceedings in the Safe Drinking Water Act, the executive secretary looks to Section 19-1-
301, which is among the general administrative provisions of the Environmental Quality 
Code enacted in 1992, and the "Definitions" section of Board's regulations, in effect since 
1989, which provides in relevant part as follows (emphasis added): 
R 309-101-9.1 The following proceedings and actions are 
designated to be conducted either formally or informally as 
required by Utah Code Annotated Section 63-46b-4: 
* * * 
(b) Notices of Violations and Orders are exempt under Utah 
Code Annotated Section 64-46b-l(m) [sic]. Appeals to the 
Board of notices of violations and orders shall be conducted 
formally.1* 
18
 1995 Utah Administrative Code, which carried over from the "Definitions" 
section of the Department of Health Rules, R449-101-9. Subparagraph (b) of the rule 
apparently is addressing Section 63-46b-l(2)(k) of the Administrative Procedures Act 
but has not been amended to reflect changes in the Act and therefore cites to the wrong 
statutory exemption. 
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Section 19-1-301 provides only that the various boards within the Department of 
Environmental Quality generally "shall comply with the procedures and requirements" of the 
Administrative Procedures Act. As a matter of statutory construction, a general provision 
of this sort in the Environmental Quality Code will not override the specific statutory 
framework of the Safe Drinking Water Act.19 Moreover, it is absurdly illogical to argue that 
Section 19-1-301 empowers the Drinking Water Board to conduct hearings under the 
Administrative Procedures Act to adjudicate administrative orders which are expressly 
exempt from such hearings under the Administrative Procedures Act. 
Considering R3 09-101 -9.1 (b), the rule recognizes that the executive secretary's orders 
are exempt from the Administrative Procedures Act, but claims to authorize the Board to 
adjudicate "appeals to the Board" of such orders. The executive secretary maintains that 
GGWC's request for a hearing after being served with the executive secretary's Order 
constituted such an "appeal" to the Board, and also removed the matter from notice of 
violation exemption of Section 63-46b-l(2)(k), since it is GGWC that was "commencing" 
agency action. This position is clearly unsupported in both fact and law. 
First assume for the sake of argument that GGWC's request for a hearing was in fact 
intended to be a request for agency action under the Administrative Procedures Act. Does 
the mere fact that someone makes such a request spontaneously empower the agency to 
19
 ' A settled rule of statutory construction, which helps us determine the 
legislative intent, provides that Ma more specific statute governs instead of a more 
general statute."' Craftsman Builder's Supply. Inc. v. Butler Manufacturing Company. 
974 P 2d 1194 (Utah 1999) (citations omitted). 
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adjudicate that request? An agency can't look to the Administrative Procedures Act for 
authority to conduct adjudicative proceedings nor simply assume such authority because 
someone has attempted to commence a proceeding before the agency. The power has to be 
expressly granted in the statutes governing the agency as noted in Section 63-46b-(3)(a), 
dealing with commencement of an agency action. That section states (emphasis added): 
"Where the law applicable to the agency permits persons other than the agency to 
initiate adjudicative proceedings, that person's request for agency action shall be in 
writing and signed by the person invoking the jurisdiction of the agency, or by his 
representative....". Obviously here, die Safe Drinking Water Act, which doesn't even 
authorize the agency to commence an adjudicative proceeding, certainly contains no 
provision permitting GGWC to commence an agency action. 
More fatuous is the claim that GGWC commenced an administrative action by 
requesting a hearing. The request for hearing was made because GGWC was told in the 
Order that all right to contest the Order would be lost if a hearing was not requested. There 
was obviously no intent in making the request to commence an adjudicative proceeding 
within the meaning of Section 63-46b-l(2)(k) and Section 63-46b-(3). GGWC took it for 
granted, as any reasonable person would, that the executive secretary's Order was the 
commencement of agency action, however illegal. 
What is extremely offensive is the fact that the executive secretary's Order was a 
tactical ruse to get GGWC to request a hearing by misrepresenting the law. The assertion 
in the Order's "Notice" that GGWC would not be allowed to contest the Order if it did not 
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request a hearing was flatly false, since if the Order itself was not the commencement of 
agency action, it could only be enforced by bringing an action in Court under Section 19-4-
107, which would have afforded GGWC an opportunity to contest the claims in Court. And 
if the executive secretary's Order was the commencement of a formal adjudicative 
proceeding, then GGWC was entitled to a hearing without having to ask for one. 
The approach of the executive secretary is legally so far beyond the pale that it 
constitutes an abuse of government power. His Order deftly tries to avoid using the 
terminology that it is commencing an agency action, since he knows he has no authority to 
do so and that his order is exempt from the Administrative Procedures Act. He then cons 
GGWC into requesting a hearing by misrepresenting the law. And finally he uses that 
request as a basis for claiming hearing powers that don't exist and for ignoring the Order's 
exemption from the Administrative Procedures Act. We should be able to expect better than 
such legal trickery from our government servants. 
POINTII. 
GGWC IS ENTITLED TO A TRIAL OF ITS 
CHALLENGE TO THE BOARD'S REGULATIONS AND 
OF THE STATE'S CLAIM FOR CRIMINAL FINES. 
Regardless of how the Court resolves the question of whether the Board has quasi 
judicial authority, the Administrative Procedures Act expressly exempts challenges to an 
agency's rules, which GGWC has asserted in defense of the executive secretary's suit.20 It 
was therefore error for the District Court to deny GGWC a trial on these issues. 
20
 Answer to Amended Complaint, R. 116. Section 63-46b-l(3)(b). 
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Further, the claim of the state for criminal fines for willful violation of the Board's 
rules further requires a trial to determine willfulness and the amount of the fine. Since the 
motions that resulted in this appeal related to enforcing the administrative Order of the 
executive secretary, which did not involve assessment of fines, the issue of fines was not 
addressed in the judgment of the District Court. It is, however, an unresolved issue raised 
in the pleadings that must be addressed in a trial on remand. 
POINT in. 
THERE ARE ISSUES THAT ARE LIKEL Y TO ARISE ON 
REMAND UPON WHICH THE COURT'S GUIDANCE 
MAY PREVENT A FUTURE APPEAL. 
Since there has been no trial of this matter, the facts presented here relevant to the 
issues discussed are those taken from documents presented as part of the administrative 
proceeding that is contested in this appeal, along with certain additional facts asserted in the 
record that appellant GGWC claims it could establish in a trial of this matter. 
In the event of remand for trial on the merits of the executive secretary's allegations, 
the issue will be whether GGWC is in violation of the peak flow requirements contained in 
R309-105 of the Board's rules and whether the District Court should enforce the portion of 
the Order dealing with peak flows, which provided as follows:21 
The Golden Gardens Water System is hereby ordered to: 
7. Submit a plan of action and time schedule outlining how the 
system will be able to provide sufficient water to meet peak 
instantaneous flow requirements to the Executive Secretary 
21
 R 51-52. 
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within 30 days of receipt of this Notice and Order. At a 
minimum the plan will: 
A) identify which option will be pursued [i.e.: (a) 
hydropneumatic tanks, (b) elevated storage, or (c) increased 
source capacity, etc.],22 
B) identify when plans will be submitted to the Division of 
Drinking Water for review. (Plans should be submitted at least 
within 60 days.), and, 
C) include a commitment to complete construction of the 
selected alternative and have it operational within 270 days of 
receipt of this Notice and Order. 
A copy of the Board's Rule R309-105 is included in the addendum. Under R309-105-
0, the peak flow requirements of a system are determined by adding together "before 
commencing design" anticipated peak flows for indoor use (R309-105-1), irrigation 
requirements (R309-105-2), and fire flow requirements (R309-105-3). We believe the 
evidence at trial will readily show that GGWC's system has always provided sufficient 
source and pumping capacity to provide for indoor use peak flows for the 24 customers that 
GGWC now has and that irrigation flows are irrelevant for other reasons, so these are not 
issues discussed here. 
The controversy at the heart of this case stems from a longstanding and ongoing 
friction between GGWC and drinking water division staff as to whether and to what extent 
GGWC is required under Board regulations to supply water for combating fire. In this 
22
 GGWC believes that the only practical alternative to provide the kind of flows 
discussed in this argument would be to construct an elevated storage tank. That is 
therefore the only option addressed in argument. 
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regard GGWC's system has been static and has never had sufficient source capacity that 
would provide for significant fire flows without storage, and it has never had storage. 
By way of history, GGWC's system was constructed originally by its predecessor, the 
original developer of the Golden Gardens Subdivision in Erda, Utah. The original date that 
the water system commenced service is unknown, but GGWC was incorporated to acquire 
the system in February, 1972, which accurately establishes the latest date by which the full 
original system would have been in operation. 
The earliest extant inspection report of the system by the Health Department in 
October, 1977, which noted inter alia that the system "appeared to be satisfactory", 
described the system as it then existed and substantially as it still exists today Water was 
being served to 28 residential customers from a primary 8" deep well that has natural artesian 
pressure, assisted (in 1977) by a 5 Vi horsepower pump and a smaller standby well with a 
smaller pump. Tlie system had no storage other than an insignificant amount provided by 
four pressure tanks.23 Fire hydrants have always been in existence in the subdivision, but no 
requirements were noted for fire protection in 1977. The Health Department's assistant 
director suggested possible storage alternatives but recognized that "elevated storage is 
probably impractical".24 Apparently the penalty for not complying with Department of 
Health standards was to render the system "unapproved", which implies that the system had 
an approved status as of October, 1977. 
23
 R. 232, 234. 
24
 R. 234. 
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GGWC served up to a maximum of about 45 connections in the early 1990s. 
Increased usage was met by new pumps, one being a main 5hp pump that runs continuously, 
with a pressure-activated lOhp auxiliary pump that engages at times of high usage. The 
number of connections has declined to 24 as a result of customers drilling their own wells.25 
GGW currently collects gross revenues of less than $15,000 per year, and its net income 
fluctuates close to zero or negative.26 The Company believes that any attempt to increase 
rates would be met by additional customers drilling their own wells and leaving the system.27 
The record vividly documents how regulation has evolved from regulators imposing 
no requirement on GGWC with regard to fire flows, to the Order under dispute here that 
seeks to mandate that GGWC construct facilities to provide for fire flows. 
After the silence of the first available inspection report in 1977, a survey by the 
Health Department in 1982 recommended that GGWC consider constructing a 40,000 gallon 
elevated storage tank for emergency use in fighting fires, but noted that the recommendation 
was presented "merely to point out an observed deficiency since our regulations do not cover 
fire protection requirements."28 
25
 R. 249, 163. 
26
 R. 163. 
27
 Mr. Nyman's widow is in the process of gifting GGWC and sufficient water to 
serve the existing 24 customers to an improvement district created by the customers. R. 
163. 
28
 R. 240. 
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By the time of a survey in 1994 a staff engineer of the Division of Drinking Water 
was recommending that GGWC needed to construct a 136,000 gallon elevated water tank 
to provide for fire flows "if required by the local jurisdiction." At the administrative hearing 
in 1997 that is the focus of this appeal, the size of the tank required had grown to 150,000 
gallons, and the same staff engineer testified to the Board that this is now required regardless 
of whether the system is upgraded and that there are "no grandfather rights for fire 
protection."29 This storage issue has also been a primary reason that the Division of Drinking 
Water has in recent years downgraded GGWC's system from "approved" status to 
"unapproved." 
We will show at trial that it is a financial impossibility for GGWC to finance 
construction of such a tank, and that no investment in such a tank could be recoverable, 
leaving GGWC and the executive secretary at an irresolvable impasse. The impasse raises 
the following legal issues. 
A. THE EXECUTIVE SECRETARY'S ATTEMPT TO 
MANDATE FIRE FLOW REQUIREMENTS UPON 
GGWC IS UNSUPPORTED IN LAW. 
R309-105-3 by its own terms has always stated mat "Public water supplies are not 
required to provide fire protection by these regulations. Fire protection may be required by 
other jurisdictions such as local health departments, planning commissions, county 
commissions, etc. It is highly recommended that fire protection be designed into a water 
system " Not only does the rule defer to other agencies the regulation of fire flow, but 
29
 Transcript, p. 54, on the reverse side of R. 211. 
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the only reasonable interpretation of the Rule R309-105, viewing it in its totality, is that it 
addresses planning and design of new systems or additions. Even the 1977 survey report for 
GGWC notes the longstanding requirement that all plans and specifications for public 
drinking water projects must be approved by the executive secretary.30 R309-105-0 is 
couched in terms of system planning: 
When sizing components of a water system, consideration must 
be given to anticipated indoor use, outdoor use and fire 
protection. * * * They must be added together before 
commencing design. 
Similarly, R309-105-3 states in part as follows: 
The desired degree of fire protection will influence design of 
storage and distribution systems. * * * [I]t will be necessary for 
the designing engineer to provide information on the assumed 
fire flows and water storage volume devoted to fire protection. 
This is obviously language referring to prospective systems, not those already in 
existence. There is nothing in these regulations that purports to have these requirements 
apply retroactively or that gives the executive secretary authority to mandate construction 
of fire fighting facilities on existing systems. Nor is there anything in the Act that addresses 
fire fighting requirements. 
The reality is that for whatever reasons in existence 30 years ago, the system 
purchased by GGWC was not designed to include storage for purposes of fighting fires. No 
See R309-101-2 of the current rules. 
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other agency has sought to compel GGWC or its predecessor to construct such facilities. It 
is therefore none of the executive secretary's concern under the law. 
We should note here that with respect to fire fighting resources, the customers of 
GGWC are in no different position than a large percentage of residents in rural Tooele 
County. Most obtain water from individual wells with no fire fighting capacity and which 
have no safe drinking water protections. Further, we are not arguing here that fire fighting 
storage is not a good idea or that GGWC would not install it if it could finance construction 
and have a reasonable expectation of recovering its investment. The question here is whether 
the executive secretary has any legal authority to mandate its construction. We submit he 
does not. 
CONCLUSION 
The Safe Drinking Water Board's adjudication of the executive secretary's Notice of 
Violation and Order was outside the authority of the Board and inconsistent with the 
exemption of the Order from the Administrative Procedures Act. It is thus a nullity, and 
enforcement of the executive secretary's Order must be by an action in Court under Section 
19-4-107. The District Court's Order and Judgment should therefore be reversed and the case 
remanded to the District Court for trial on the merits of the allegations of the executive 
secretary. To aid disposition of the case on remand, the Court should determine that the 
executive secretary has no legal authority to order GGWC to construct water storage 
facilities for fire fighting purposes. 
Respectfully submitted this 17* day of November, 2000. 
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ADDENDUM "A 
SAFE DRINKING WATER ACT 
19-3-317 ENVIRONMENTAL QUALITY CODE 
19-3-317. Severability. 
If any provision of this part is held to be invalid, unconstitutional, or 
otherwise held to be inconsistent with law, the remainder of this part is not 
affected and remains in full force. 
History: C. 1953, 19-3-317, enacted by L. became effective on May 4, 1998, pursuant to 
1998, ch. 348, § 17. Utah Const., Art. VT, Sec. 25. 
Effective Dates. — Laws 1998, ch. 348 
CHAPTER 4 
SAFE DRINKING WATER ACT 
Sunset Act. — See Section 63-55-219 for the repeal date of this chapter. 
Renumbered. — Former Title 19, Chapter 4, relating to construction and financing of drainage 
projects, was renumbered in 1990 as §§ 17A-2-531 to 17A-2-547. 
Section Section 
19-4-101. Short title. 
19-4-102. Definitions. 
19-4-103. Drinking Water Board — Mem- 19-4-109. 
bers — Organization — Meet-
ings — Per diem and expenses. 19-4-110. 
19-4-104. Powers of board. 
19-4-105. Rulemaking authority and proce- 19-4-111. 
dure. 
19-4-106. Executive secretary to board — 19-4-112. 
Appointment — Authority. 
19-4-107. Notice of violation of rule or order 
— Action by attorney general. 
19-4-108. Supplier — Variance or exemption 
— Failure to comply — Viola-
tion of chapter — Public notice. 
Violations — Penalties — Reim-
bursement for expenses. 
Local jurisdiction over water sup-
ply systems. 
Fluorine added to water — Elec-
tion required. 
Limit on authority of department 
and board to control irrigation 
facilities — Precautions relat-
ing to nonpotable water sys-
tems. 
19-4-101- Short title. 
This chapter is known as the "Safe Drinking Water Act." 
History: C. 1953, 26-12-1, enacted by L. 
1981, ch. 126, § 13; renumbered by L. 1991, 
ch. 112, § 85. 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 61A Am. Jur. 2d Pollution 
Control § 129 et seq. 
A.L.R. — Standing to sue for violation of 
state environmental regulatory statute, 66 
A.L.R.4th 685. 
Liability insurance coverage for violations of 
antipollution laws, 87 A.L.R.4th 444. 
19-4-102. Definitions. 
As used in this chapter: 
(1) "Board" means the Drinking Water Board. 
(2) "Contaminant" means any physical, chemical, biological, or radio-
logical substance or matter in water. 
(3) "Executive secretary" means the executive secretary of the board. 
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(4) "Maximum contaminant level" means the maximum permissible 
level of a contaminant in water which is delivered to any user of a public 
water system. 
(5) "Public water system" means a system providing water for human 
consumption and other domestic uses, which has at least 15 service 
connections or serves an average of 25 individuals daily for at least 60 days 
of the year and includes collection, treatment, storage, and distribution 
facilities under the control of the operator and used primarily in connec-
tion with the system, and collection, pretreatment or storage facilities 
used primarily in connection with the system but not under his control. 
(6) "Supplier" means a person who owns or operates a public water 
system. 
History: C. 1953, 26-12-2, enacted by L. 
1981, ch. 126, § 13; renumbered by L. 1991, 
ch. 112, § 86. 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 61A Am. Jur. 2d Pollution C.J.S. — 39A C.J.S. Health and Environ-
Control § 129 et seq ment § 115 et seq.; 93 C.J.S. Waters §§ 43-57. 
19-4-103, Drinking Water Board — Members — Organiza-
tion — Meetings — Per diem and expenses. 
(1) The board created under Section 19-1-106 comprises 11 members, one of 
whom is the executive director and the remainder of whom shall be appointed 
by the governor, with the advice and consent of the Senate. 
(2) No more than five appointed members shall be from the same political 
party. 
(3) The appointed members shall be knowledgeable about drinking water 
and public water systems and shall represent different geographical areas 
within the state insofar as practicable. 
(4) The ten appointed members shall be appointed from the following areas: 
(a) two elected officials of municipal government or their representa-
tives involved in management or operation of public water systems; 
(b) two representatives of improvement districts, water conservancy 
districts, or metropolitan water districts; 
(c) one representative from an industry which manages or operates a 
public water system; 
(d) one registered professional engineer with expertise in civil or 
sanitary engineering; 
(e) one representative from the state water research community or from 
an institution of higher education which has comparable expertise in 
water research; 
(f) two representatives of the public who do not represent other inter-
ests named in this section and who do not receive, and have not received 
during the past two years, a significant portion of their income, directly or 
indirectly, from suppliers; and 
(g) one representative from a local health department. 
(5) (a) Members of the Utah Safe Drinking Water Committee created by 
Chapter 126, Laws of Utah 1981, shall serve as members of the board 
throughout the terms for which they were appointed. 
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(b) Except as required by Subsection (c), as terms of current board 
members expire, the governor shall appoint each new member or reap-
pointed member to a four-year term. 
(c) Notwithstanding the requirements of Subsection (b), the governor 
shall, at the time of appointment or reappointment, adjust the length of 
terms to ensure that the terms of board members are staggered so that 
approximately half of the board is appointed every two years. 
(6) When a vacancy occurs in the membership for any reason, the replace-
ment shall be appointed for the unexpired term. 
(7) Each member holds office until the expiration of the member's term, and 
until a successor is appointed, but not for more than 90 days after the 
expiration of the term. 
(8) The board shall elect annually a chair and a vice chair from its members. 
(9) (a) The board shall meet at least quarterly. 
(b) Special meetings may be called by the chair upon his own initiative, 
upon the request of the executive secretary, or upon the written request of 
three members of the board. 
(c) Reasonable notice shall be given each member of the board prior to 
any meeting. 
(10) Six members constitute a quorum at any meeting and the action of the 
majority of the members present is the action of the board. 
(11) (a) (i) Members who are not government employees shall receive no 
compensation or benefits for their services, but may receive per diem 
and expenses incurred in the performance of the member's official 
duties at the rates established by the Division of Finance under 
Sections 63A-3-106 and 63A-3-107. 
(ii) Members may decline to receive per diem and expenses for their 
service. 
(b) (i) State government officer and employee members who do not 
receive salary, per diem, or expenses from their agency for their 
service may receive per diem and expenses incurred in the perfor-
mance of their official duties from the board at the rates established 
by the Division of Finance under Sections 63A-3-106 and 63A-3-107. 
(ii) State government officer and employee members may decline to 
receive per diem and expenses for their service. 
(c) (i) Local government members who do not receive salary, per diem, 
or expenses from the entity that they represent for their service may 
receive per diem and expenses incurred in the performance of their 
official duties at the rates established by the Division of Finance 
under Sections 63A-3-106 and 63A-3-107. 
(ii) Local government members may decline to receive per diem and 
expenses for their service. 
History: C. 1953, 26-12-4, enacted by L. 
1981, ch. 126, § 13; renumbered by L. 1991, 
ch. 112, § 87; 1993, ch. 212, § 12; 1996, ch. 
27, § 1; 1996, ch. 243, § 52. 
Amendment Notes. — The 1996 amend-
ment by ch. 27, effective April 29, 1996, deleted 
"one of whom is a member of the Water Quality 
Boardn after "public" in Subsection (4)(f), sub-
stituted the language in Subsection (8) for "Six 
affirmative votes shall be necessary for any 
determination of the board," and added Subsec-
tion (10). 
The 1996 amendment by ch. 243, effective 
April 29, 1996, rewrote Subsection (5), revising 
provisions relating to terms of members; added 
Subsections (6) and (10); deleted former Sub-
section (9), relating to members' expenses; and 
made appropriate redesignations of subsections 
and stylistic changes. 
This section is set out as reconciled by the 
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Office of Legislative Research and General ments substituted provisions for the Drinking 
Counsel. Water Board. 
Compiler's Notes. — Laws 1981, ch. 126, Cross-References. — Drinking water and 
cited in Subsection (5), enacted this chapter, wastewater project obligations, powers of 
which provided for a Safe Drinking Water Com- Drinking Water Board, § 73-10c-4. 
mittee until the 1991 renumbering and amend-
19-4-104. Powers of board. 
(1) The board may: 
(a) make rules in accordance with Title 63, Chapter 46a, Utah Admin-
istrative Rulemaking Act: 
(i) establishing standards that prescribe the maximum contami-
nant levels in any public water system and provide for monitoring, 
record-keeping, and reporting of water quality related matters; 
(ii) governing design, construction, operation, and maintenance of 
public water systems; 
(iii) granting variances and exemptions to the requirements estab-
lished under this chapter that are not less stringent than those 
allowed under federal law; 
(iv) protecting watersheds and water sources used for public water 
systems; and 
(v) governing capacity development in compliance with Section 
1420 of the federal Safe Drinking Water Act, 42 U.S.C.A. 300f et seq.; 
(b) require the submission to the executive secretary of plans and 
specifications for construction of, substantial addition to, or alteration of 
public water systems for review and approval by the board before that 
action begins and require any modifications or impose any conditions that 
may be necessary to carry out the purposes of this chapter; 
(c) advise, consult, cooperate with, provide technical assistance to, and 
enter into agreements, contracts, or cooperative arrangements with state, 
federal, or interstate agencies, municipalities, local health departments, 
educational institutions, or others necessary to carry out the purposes of 
this chapter and to support the laws, ordinances, rules, and regulations of 
local jurisdictions; 
(d) request and accept financial assistance from other public agencies, 
private entities, and the federal government to carry out the purposes of 
this chapter; 
(e) develop and implement an emergency plan to protect the public 
when declining drinking water quality or quantity creates a serious health 
risk and issue emergency orders if a health risk is imminent; 
(f) authorize employees or agents of the department, after reasonable 
notice and presentation of credentials, to enter any part of a public water 
system at reasonable times to inspect the facilities and water quality 
records required by board rules, conduct sanitary surveys, take samples, 
and investigate the standard of operation and service delivered by public 
water systems; 
(g) meet the requirements of federal law related or pertaining to 
drinking water; and 
(h) exercise all other incidental powers necessary to carry out the 
purpose of this chapter. 
(2) (a) The board may adopt and enforce standards and establish fees for 
certification of operators of any public water system. 
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(b) The board may not require certification of operators for a water 
system serving a population of 800 or less except: 
(i) to the extent required for compliance with Section 1419 of the 
federal Safe Drinking Water Act, 42 U.S.C.A. 300f et seq.; and 
(ii) for a system that is required to treat its drinking water. 
(c) The certification program shall be funded from certification and 
renewal fees. 
(3) Routine extensions or repairs of existing public water systems that 
comply with the rules and do not alter the system's ability to provide an 
adequate supply of water are exempt from the provisions of Subsection (l)(b). 
(4) (a) The board may adopt and enforce standards and establish fees for 
certification of persons engaged in administering cross connection control 
programs or backflow prevention assembly training, repair, and mainte-
nance testing. 
(b) The certification program shall be funded from certification and 
renewal fees. 
History: C. 1953, 26-12-5, enacted by L. Amendment Notes. — The 1997 amend-
1981, ch. 126, § 13; 1983, ch. 349, § 1; 1989, ment, effective May 5,1997, added Subsections 
ch. 167, § 1; renumbered by L. 1991, ch. (l)(a)(v) and (2)(b)(i) and made a related 
112, § 88; 1991, ch. 129, § 1; 1997, ch. 71, § 1. ^designation. 
19-4-105. Rulemaking authority and procedure. 
(1) Except as provided in Subsection (2), no rule which the board makes for 
the purpose of the state administering a program under the federal Safe 
Drinking Water Act may be more stringent than the corresponding federal 
regulations which address the same circumstances. In making the rules, the 
board may incorporate by reference corresponding federal regulations. 
(2) The board may make rules more stringent than corresponding federal 
regulations for the purpose described in Subsection (1), only if it makes a 
written finding after public comment and hearing, and based on evidence in 
the record, that the corresponding federal regulation is not adequate to protect 
public health and the environment of the state. Those findings shall be 
accompanied by an opinion referring to and evaluating the public health and 
environmental information and studies contained in the record which form the 
basis for the board's conclusion. 
History: C. 1953, 26-12-5.5, enacted by L. Federal Law. — For federal Safe Drinking 
1987, ch. 12, § 4; renumbered by L. 1991, Water Act, cited in Subsection (1), see 21 U.S.C. 
ch. 112, § 89. § 349 and 42 U.S.C. § 300f et seq. 
19-4-106. Executive secretary to board — Appointment — 
Authority. 
An executive secretary to the board shall be appointed by the executive 
director, with the approval of the board, and serve under the direction of the 
executive director. The executive secretary may: 
(1) develop programs to promote and protect the quality of the public 
drinking water supplies of the state; 
(2) advise, consult, and cooperate with other agencies of this and other 
states, the federal government, and with other groups, political subdivi-
sions, and industries in furtherance of the purpose of this chapter; 
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(3) review plans, specifications, and other data pertinent to proposed or 
expanded water supply systems to insure proper design and construction; 
and 
(4) as authorized by the board and subject to the provisions of this 
chapter, enforce rules made by the board through the issuance of orders 
which may be subsequently revoked, which rules may require: 
(a) discontinuance of use of unsatisfactory sources of drinking 
water; 
(b) suppliers to notify the public concerning the need to boil water; 
and 
(c) suppliers in accordance with existing rules, to take remedial 
actions necessary to protect or improve an existing water system. 
History: C. 1953, 26-12-6, enacted by L. 
81, ch. 126, § 13; renumbered by L. 1991, 
u 112, § 90. 
9-4-107. Notice of violation of rule or order — Action by 
attorney general. 
(1) Upon discovery of any violation of a rule or order of the board, the board 
>r its executive secretary shall promptly notify the supplier of the violation, 
state the nature of the violation, and issue an order requiring correction of that 
/iolation or the filing of a request for variance or exemption by a specific date. 
(2) The attorney genera] shall, upon request of the board, commence an 
action for an injunction or other relief relative to the order. 
History: C. 1953, 26-12-7, enacted by L. 
1981, ch. 126, § 13; renumbered by L. 1991, 
ch. 112, § 91. 
19-4-108. Supplier — Variance or exemption — Failure to 
comply — Violation of chapter — Public notice. 
When a supplier has a variance or exemption granted, has failed to comply 
with the terms of a variance or exemption, or has been finally determined to 
have committed a violation of this chapter, the supplier shall provide public 
notice of that fact as provided by the rules of the board. 
History: C. 1953, 26-12-8, enacted by L. 
1981, ch. 126, § 13; renumbered by L. 1991, 
ch. 112, § 92. 
19-4-109. Violations — Penalties — Reimbursement for 
expenses. 
(1) Any person that violates any rule or order made or issued pursuant to 
this chapter is subject to a civil penalty of not more than $1,000 per day for 
each day of violation. The board may assess and make a demand for payment 
°f a penalty under this section by directing the executive secretary to issue a 
notice of agency action under Title 63, Chapter 46b, Administrative Procedures 
Act. 
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(2) (a) Any person that willfully violates any rule or order made or issued 
pursuant to this chapter, or that willfully fails to take any corrective action 
required by such an order, is guilty of a class B misdemeanor and subject 
to a fine of not more than $5,000 per day for each day of violation. 
(b) In addition, the person is subject, in a civil proceeding, to a penalty 
of not more than $5,000 per day for each day of violation. 
(3) (a) Except as provided in Subsection (b), all penalties assessed and 
collected under the authority of this section shall be deposited in the 
General Fund. 
(b) The department may reimburse itself and local governments from 
monies collected from civil penalties for extraordinary expenses incurred 
in environmental enforcement activities. 
(c) The department shall regulate reimbursements by making rules 
that: 
(i) define qualifying environmental enforcement activities; and 
(ii) define qualifying extraordinary expenses. 
History: C. 1953, 26-12-10, enacted by L. deleted "in a civil proceeding" after "subject" 
1981, ch. 126, § 13; 1989, ch. 238, § 3; re- and added the second sentence; and substituted 
numbered by L. 1991, ch. 112, § 93; 1998, "a class B misdemeanor" for "an infraction" in 
ch. 174, § 1. Subsection (2)(a). 
Amendment Notes. — The 1998 amend- Cross-References. — Sentencing for misde-
ment, effective May 4, 1998, in Subsection (1) meanors, §§ 76-3-201, 76-3-204, 76-3-301. 
19-4-110. Local jurisdiction over water supply systems. 
Nothing in this chapter alters the authority of local jurisdictions to control 
water supply systems within the local jurisdiction provided that any local laws, 
ordinances, or rules and regulations are not inconsistent with this chapter and 
rules made under authority of this chapter. 
History: C. 1953, 26-12-11, enacted by L. districts, water, § 17A-2-301 et seq. 
1981, ch. 126, § 13; renumbered by L. 1991, Municipal waterworks systems, rules and 
ch. 112, § 94. regulations, §§ 10-7-14, 10-8-15. 
Cross-References. — County improvement 
19-4-111. Fluorine added to water — Election required. 
(1) Notwithstanding any other provision of law, public water supplies, 
whether state, county, municipal, or district, shall not have fluorine or any of 
its derivatives or compounds added to them without the approval of a majority 
of voters in an election in the area affected. An election shall be held upon the: 
(a) filing of an initiative petition requesting the action in accordance 
with state law governing initiative petitions; 
(b) in the case of a municipal, special district, or county water system, 
passage of a resolution by the legislative body or special district board 
representing the affected voters, submitting the question to the affected 
voters at the next general election; or 
(c) in a county of the first class, passage of a resolution by a county 
commission to place an opinion question relating to all public water 
systems within the county on the ballot at the next general election. 
(2) If a majority of voters on an opinion question under Subsection (l)(c) 
approve the addition of fluorine to the public water supplies within the county, 
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the local health departments shall require the addition of fluorine to the public 
water supplies within that county. 
(3) Nothing contained in this section prohibits the addition of chlorine or 
other water purifying agents. 
(4) Any political subdivision which, prior to November 2, 1976, decided to 
and was adding fluorine or any of its derivatives or compounds to the drinking 
water is considered to have complied with Subsection (1). 
History: C. 1953, 26-12-12, enacted by L. and substituted "be held upon the* for "not be 
1981, ch. 126, § 13; renumbered by L. 1991, held unless an initiative petition has been filed 
ch. 112, § 95; 1998, ch. 301, § 1. requesting the action in accordance with state 
Amendment Notes. — The 1998 amend- law governing initiative petitions" at the end of 
ment, effective May 4, 1998, subdivided former the last sentence; added Subsections (l)(a) to 
Subsection (1) by adding the Subsection (3) (l)(c) and (2); redesignated former Subsection 
designation before the former third sentence; in (2) as (4); and substituted "considered" for 
Subsection (1) deleted "or any other medica- "deemed" in Subsection (4). 
tions" after "compounds" in the first sentence 
19-4-112, Limit on authority of department and board to 
control irrigation facilities — Precautions relat-
ing to nonpotable water systems. 
(1) Except as provided in this section and in Section 19-5-104, nothing 
contained in this chapter authorizes the department or board to: 
(a) exercise administrative control over water used solely for irrigation 
purposes, whether conveyed in pipes, ditches, canals, or by other facilities; 
or 
(b) adopt rules relating to the construction, operation, and maintenance 
of facilities for conveying irrigation water to the place of use. 
(2) Where nonpotable water is conveyed in pipelines under pressure in 
areas served by a potable water system, the following precautions shall be 
observed: 
(a) a distinctive coloring or other marking on all exposed portions of the 
nonpotable system shall be used; 
(b) potable and nonpotable water system service lines and extensions 
shall be completely separated and shall be installed in separate trenches; 
(c) all hydrants and sprinkling system control valves shall be operated 
by a removable key so that it is not possible to turn on the hydrant or valve 
without a key; 
(d) there shall be no cross connection between the potable and 
nonpotable water systems; 
(e) the nonpotable system shall not be extended into any building 
except greenhouses or other buildings for plant and animal production; 
and 
(f) no connection in the nonpotable water system shall be made except 
by the persons responsible for its management. 
History. C. 1953, 26-1-31, enacted by L. ment, effective May 4, 1998, inserted "and in 
1981, ch. 126, § 2; renumbered by L. 1991, Section 19-5-104* in the middle of Subsection 
ch. 112, § 96; 1998, ch. 126, § 1. (1). 
Amendment Notes. — The 1998 amend-
77 
ADDENDUM "B" 
RULE R309-105, Utah Administrative Code 
R309-105-0 ENVIRONMENTAL QUALITY 
>Supplier of water - means any person who owns or 
operates a public water system. / 
Sturface water source - means a source of culinary 
wateV which lies or travels on the surface pript to its 
capture for use in a culinary water system./ 
System with a single service connection -/means a 
system which supplies drinking water to consumers 
via a single service line. / 
Too numerous to count (TNTC) - mearis that the 
total number of bacterial colonies exceeds 200 on a 
47 mm diameter membrane filter used for coliform 
detection. \ / 
Total TrihalWethanes (TTHM) - gleans the MCL 
for trihalometnanes. This is the sum of four of the 
ten possible isomers of chlorine/promi ne/methane 
compounds, all known as trihaLamethanes (THM). 
TTHM is defineA as the ariUimetic sum of the 
concentrations in micro grams/per liter of only four 
of these, i.e. of chloroform, bromodichloromethane 
dibromochloromethane, and Jbromoform, rounded to 
two significant figures. Thii measurement is made 
by samples which areVquenched" meaning that a 
chlorine neutralizing agent has been added, pre-
venting further THM formation in the samples. 
Trihalomethanes (THooi - means any one or all 
members of this class pi oixanic compounds. 
Trihalomethane Fo/matidn Potential (THMFP) -
means samples that are collected just following 
disinfection and measure the highest possible 
TTHM value to beyxpected in tae water distribution 
system. The distribution systemVeed not be tested if 
this test is run on groundwater systems. The forma-
tion potential id measured by noK neutralizing the 
disinfecting agent at the time of collection, but 
storing the sample 7 days at 25 demrees C prior to 
analysis. A ydhlorine residual must\be present in 
these samp/es at the end of the seven day period 
prior to analysis for the samples to be considered 
valid for ^nis test. Samples without a residual at the 
end of this period may not be used toXdetermine 
compliance and must be resampled if this test is 
desired. \ 
Waierborne disease outbreak - means the signifi-
cantyoccurrence of acute infectious illness, epMemio-
logically associated with the ingestion of wate* from 
a public water system which is deficient in treat-
ment, as determined by the appropriate local or 
State agency. \ 
Refereilce^lg-^KM, 63-46b-4. ^ — 
History: 984u7^©r^a28|53^ieil^AMD, 10/03/89; 
11291, AMD, oyoiysijujsaefS^iH^91; 13431, AMD, 
see CPR; 134^X<-eflCl2/31/92; 141837A*ai«J)3/19/93; 
U340J*9Crf4/l5rtZ; 15347, AMD, 02/03*4; 15694, AMD, 
03^3/94. 
R309-105. Quantity Requirements . 
R309-105-0. General. 
R309-105-1. Indoor Water Use. 
R309-105-2. Irrigation Requirements. 
R309-105-3. Fire Flow Requirements. 
R309-105-0. General. 
The three areas of concern treated in this section 
are source, storage, and distribution system capac-
ity. 
Generally source capacity must be capable of 
meeting peak daily flow and average yearly flow 
requirements. Storage capacity must equal or ex-
ceed average daily flow requirements. The distribu-
tion system must be sized to accommodate peak 
instantaneous flows with a minimum of 20 psi 
pressure existing in the system at all points. 
When sizing the components of a water system, 
consideration must be given to anticipated indoor 
use, outdoor use and Are protection. Requirements 
for each of these categories are given herein. They 
must be added together before commencing design. 
If acceptable data are presented showing that the 
requirements made herein are excessive for a given 
project, the requirements may be appropriately re-
duced on a case by case basis by the Executive 
Secretary. 
Requirements for storage capacity may be reduced 
by the Executive Secretary if a reliable source with 
sufficient excess capacity is available. See Section 
111-1. 
Some of the standards given herein are written in 
terms of "Per Equivalent Residential Connection". 
When evaluating a community water system the 
designer must ascertain if any connections to the 
water system are non-residential in character. The 
expected potable water demand by any non-residen-
tial connection can be reduced to an equivalent (e.g. 
an industrial connection may be considered to be Ave 
"Equivalent Residential Connections"). Table 5.1 
can provide guidance in this evaluation. 
R309-105-L Indoor Water Use. 
1.1 Community Water Systems, Indoor Use 
a. Source Capacity -
Source(s) must be capable of providing 800 
GPD/equivalent residential connection for indoor 
use. They must also be capable ofproviding a total of 
146,000 gallons per equivalent residential connec-
tion per year for indoor use. The water supplier 
must have a legal right to use the required amount 
of water. 
b. Storage Capacity -
Finished water storage shall have a capacity of 
400 gallons per equivalent residential connection for 
indoor use. 
c. Distribution System -
The distribution system shall be designed to in-
sure that a minimum of 20_psi exists at all points 
within the system during peak instantaneous flow 
conditions. 
Peak instantaneous flow to be assumed for indoor 
use is as follows: 
Q = 10.8 N° w 
Where N equals the total number of equivalent 
residential connections, and Q equals the total flow 
(in GPM) delivered to these connections. 
1.2 Non-Community Water Systems, Indoor Use 
1.2.1 Recreation Camps 
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R309-105-3 
TVpe of Establishment 
Establishments (sanitary wutd 
only, 
perthift) 
a. with cafeteria 
b. with no cafeteria 
Picnic Parka (toilet waste* only) 
Restaurant* 
a. ordinary restaurants (not 24 
hour service) 
b. 24 hour service 
c. single service customer utensils 
only 
d. or, per customer served (includes 
toilet and kitchen wastes) 
Rooming House 
Schools 
a. boarding 
b. day, without cafeteria, gym or 
showers 
c. day, with cafeteria, but no gym 
or showers 
d. day, with cafeteria, gym and show-
ers 
Service Stations (b) 
(per vehicle served) 
Skating Rink, Dance Halls, etc 
a. no kitchen wastes 
b. Additional for kitchen wastes 
Ski Areas (no kitchen wastes) 
Stores 
a. per public toilet room 
b. per employee 
Swimming Pools and Bathhouses (c) 
Taverns, Bars, Cocktail Lounges 
Visitor Centers 
16 per employee 
5 per person 
35 per seat 
60 per seat 
2 per customer 
10 
40 per person 
75 per person 
15 per person 
20 per person 
25 per person 
10 
10 per person 
3 per person 
10 per person 
600 
U 
10 per person 
20 per seat 
5 per visitor 
(a) When more than one use will occur, the mul-
tiple use shall be considered in determining total 
flow. Small industrial plants maintaining a cafeteria 
and/or showers and club houses or motels maintain-
ing swimming pools and/or laundries are typical 
examples of multiple uses. Uses other than those 
listed above shall be considered in relation to estab-
lished flows from known or similar installations. 
(b) or 250 GPD per pump or, 
(c) 20 x (Water Area (F2) /30) + Deck Area (Ft2). 
R309-105-2. Irrigation Requirements. 
2.1 General 
Often-times, a culinary water system must pro-
vide all, or part, of the irrigation water in a given 
service area. Where this is the case, these demands 
must be added to indoor demands (Section 105-1) 
and fire flow requirements (Section 105-3). 
The information provided herein is given as a 
guideline for the design engineer. In the absence of 
other acceptable data, however, the criteria given 
herein will be used by the Bureau of Public Water 
Supplies in evaluating irrigation demands. 
2.2 Procedure for Determining Irrigation De-
mands 
1. Determine the location of the water system on 
Map 5-1 and find which zone (i.e. 1,2,3,4,5, or 6) it 
lies within. 
2. Determine the net number of acres which will 
be irrigated. If the gross acreage is known, subtract 
out area of pavement and housing foundations, etc., 
to determine actual number of irrigated acres. 
Before any other land area which may be consid-
ered "non-irrigated" (e.g. steep slopes, wooded areas, 
etc.) is subtracted from the gross area, the Bureau of 
Public Water Supplies must be consulted and agree 
that the land in question will not be irrigated. For 
in the case of a heavily wooded mountain 
Khvision, it may be claimed that large 
1 not be put in by the lot owners. The 
Bureau must review and concur with this judge-
ment. 
3. Refer to Table 5-2 to determine peak day 
(source), peak instantaneous (distribution system) 
and storage requirements. 
4. Add these requirements to indoor and fire flow 
requirements (Section 105-1 and 105-3). 
2.3 Limitations on Outdoor Use 
Where an engineer, developer or water supplier 
claims that there will be no outside use of water (e.g. 
in a summer home development) documentation 
(typically a copy of the restrictive covenants) must 
be provided to prove that legal means exists to 
restrict outside use. 
TABLE 5-2 
IRRIGATION DEMANDS 
(to be added to indoor and fire flow demands) 
Zone Peak Day 
Demand (1) 
(GPM/Irr. 
acre) 
2.26 
2.60 
3.39 
3.96 
4.52 
4.90 
Average 
Yearly 
Demand (2) 
(A-ft/Yr 
per Irr. 
acre) 
1.17 
1.23 
1.66 
1.87 
2.68 
3.26 
Storage 
Requirement 
(GaUrr. 
acre) 
1,782 
1,873 
2,528 
2t848 
4,081 
4,964 
Peak 
Instantaneous 
Demand (3),• 
(GPM/Irr. 
acre) 
4.52 
5.60 
6.78 
7.92 
9.04 
9.80 
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(1) Sources) must be legally and physically ca-
pable of meeting peak day demands. 
(2) Sources) must be legally and physically ca-
pable of meeting average yearly demand. 
(3) For distribution system sizing. 
R309-105-3. Fire Flow Requirements. 
Public water supplies are not required to provide 
fire protection by these regulations. Fire protection 
may be required, however, by other jurisdictions 
such as local health departments, planning commis-
sions, county commissions, etc. It is highly recom-
mended that fire protection be designed into a water 
system particularly where a community is being 
served. 
Where a water system is to provide fire protection 
(as evidenced by the presence of fire hydrants) 
certain requirements are made by these regulations. 
See Sections 111-1, 112-0.1, 112-0.2., 112-0.3 and 
112-0.4. 
The desired degree of fire protection will influence 
the design of storage and distribution systems. In 
order for the Bureau of Public Water Supplies to 
evaluate the facility design, it will be necessary for 
the designing engineer to provide information on the 
assumed fire flows and water storage volume de-
voted to fire protection. Note that fire protection 
requirements are to be added to indoor and irriga-
tion requirements as determined from Sections 
105-1 and 105-2. 
Generally, fire flow must be at least 500 GPM and 
may be significantly more. For additional informa-
tion refer to the Tire Suppression Rating Schedule" 
published by the Insurance Service Office (160 Wa-
ter Street, N-Y. N.Y 10038} or local codes or regu-
lations. 
